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These are six appeals filed by the assessee against the respective orders 

of ld. CIT(Appeals), National Faceless Appeal Centre, (NFAC), Delhi, 

[hereinafter referred to as (NFAC)] dated 06.10.2021 & 12.10.2021 arising 

from penalty order passed U/s. 271B of the Income Tax Act, 1961 (in short the 

“Act”) for the AY 2003-04, 2005-06 to 2009-10 respectively. Since common 

issues are involved, all these appeals were heard together and disposed off by 

this common order.  
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2  As a lead case, for deciding the appeals, we take ITA No. 287/JP/2021 

for the A.Y. 2003-04 wherein following grounds have been raised by the 

assessee:- 

 “1. Under the facts and the circumstances of the case and  in law, the 

order dated 06.10.2021 passed by the Ld. National Faceless Appeal 

Centre, Delhi u/s 250 of the Income Tax Act, 1961 is perverse, arbitrary, 

and in law and violative of principal of natural justice. 

2. Under the facts and the circumstances of the case and in law, the Ld. 

National Faceless Appeal Centre, Delhi has not justified in upholding 

the penalty of Rs. 1,00,000/- u/s 271B of the Income Tax Act, 1961. 

3. The appellant Company craves leave to add, amend and modify all or 

any ground of appeal on or before the date of hearing.” 

 

3. Brief facts of the case are that the assessee- AOP Urban Improvement 

Trust (UTI) did not file its return of income for the assessment year 2003-04. 

Statuary notices u/s 142(1) of the Act were issued to the assessee on 

01.02.2005 and 15.09.2005 asking it to file the return. As the assessee did not 

comply, the AO completed the assessment u/s 144 of the Act on 28.03.2006 

assessing the total income at Rs. 43,68 lakhs.  

 

4. The Assessing Officer issued show cause notice u/s 271B of the Act to 

the assessee for the default of not getting its accounts audited and has violated 

of  the provisions of section 44AB of the IT Act 1961.  

 

5. Being aggrieved by the assessment order, the assessee preferred an 

appeal before the ld. CIT(E). Before the ld. CIT(E), the assessee has reiterated 

its arguments. The ld. CIT(E) for the reasons stated in his order has rejected the 

arguments and submissions made by the assessee. 

 



ITA No.  287 to 292/JP/2021 

Urban Improvement Trust   
3 

6. The ld. CIT(E) observed that the defense put forwarded by the assessee 

is no of ignorance of law. Ignorance of law, it is trite, is no excuse of law and if 

that be so, ignorance of law cannot also be a reasonable cause as contemplated 

under section 273B of the Act. In view of the above, as the assessee has failed 

to get its books of accounts audited more so when the total receipts admitted by 

the assessee in its income and expenditure account was Rs. 4426.39 lakhs, the 

levy of penalty u/s 271B of the Act amounting to Rs. 1,00,000/- by the AO is 

sustained and ground Nos. 1 to 3 are hereby dismissed. 

7. Aggrieved by the CIT(E) order, the assessee is in appeal before us. 

Before the CIT (E), the assesee has reiterated that his submissions and which 

was not taken on record by the CIT (E). Before us  the Ld AR for assessee 

submitted  a detailed submission and during the course of hearing, the ld. AR 

submitted that the assessee furnished the relevant document pertaining to the 

provisions Section 9 and 13 of the Rajasthan Urban Improvement Act, 1959 

relevant para where the AR relied upon is as follows:- 

“68. Accounts and Audit- (1) The Trust shall maintain Proper accounts 

and order relevant records and prepare an annual statement of accounts 

including the balance sheet in such form as the State Government may 

prescribe. 

(2) The accounts of the Trust shall be subject to audit annually by the 

examiner of Local Fund Audit and the provisions of the Rajasthan Local 

Fund Audit Act, 1954 (Rajasthan Act 38 of 1954 shall apply).” 

And copy of the order of ld. CIT(E) dated 28.08.2019 providing reasonable 

opportunity u/s 12AA of the Act, where CIT(E)in its order dated 28.08.2019 

granted registration U/s 254/12AA(1)(b) of the IT Act, 1961. The Ld AR for 

assesee as taken to relevant para in the order, which is as under:- 
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“04. From the details furnished by the applicant, it is transpired that the 

Trust was constituted in exercise of the power conferred by Section 9 

and 13 of the Rajasthan Urban Improvement Act, 1959 (Act no. 35 of 

1959). The application for registration was filed on 28.05.2007. In view 

of the above direction of Hon’ble ITAT, the applicant Trust is granted 

registration as “General Public Utility” Trust and the provisions of 

Sections 11 and 12 shall apply in the case with retrospective effect from 

01.04.2007. The Trust is registered as AAALU0110D/08/2019-20/T-

040/12AA/ITAT dated 08.08.2019 of the register maintained in this 

office. The registration is granted subject to the outcome of further 

judicial proceedings with following conditions:- 

’krsZa%& 
1- U;kl@lkslk;Vh@vykHkdkjh dEiuh@laLFkku /kkjk 12, , ¼1½¼ch½ ds rgr iathdj.k 

vkns’k ek= ls vk;dj vf/kfu;e 1961 dh /kkjk 11] 12 rFkk 13 ds v/khu djk/kku ls NwV 
dk vf/kdkjh ugha gksxkA bl izdkj dh djk/kku ls NwV izR;sd fu/kkZj.k o"kZ ls lEcfU/kr 
foRr o"kZ esa dh xbZ ladfYir xfrfof/k;ksa dh okLrfodrk ds ckjs esa fu/kkZj.k vf/kdkjh ds 
larq"V gksus ij gh izkIr gksxh rFkk ml ij lHkh fof/k ds izko/kku ykxw gksxsaA bl NwV gsrq 
vk;dj vf/kfu;e] 1961 dh /kkjk 2 ¼15½ dh ’krsZa Hkh ykxw gksxhA 
Order u/s 12AA (1) (b) does not confirm any right of exemption 

upon the applicant u/s 11, 12 and 13 of the Income-tax Act, 1961. 

Such exemption from taxation will be available only after the 

Assessing Officer is satisfied about the genuineness of the 

activities promised or claimed to be carried on in each financial 

year relevant to the assessment year and all the provision of law 

acted upon. This will be further subject to provisions of section 2 

(15) of the Income –tax, 1961. 
 

2- U;kl@lkslk;Vh@vykHkdkjh dEiuh@laLFkku dks fu;fer:Ik ls fglkc j[kuk gksxk rFkk 
vk;dj vf/kfu;e] 1961 dh /kkjk 12 , ¼1½¼ch½ ds izko/kkuksa ds vuqlkj budh ys[kk 
vads{k.k djkuk gksxkA U;kl foys[k i= esa fofufnZ"V izR;sd xfrfof/k ds lEcU/k esa vyx ls 
ys[kk j[kuk gksxk rFkk mu ys[kksa dh ,d izfrfyfi fu/kkZj.k vf/kdkjh dks izf"kr djuh 
gksxhA laLFkk }kjk fd, tk jgs ;k dh tkus okyh xfrfof/k;ksa rFkk y{;hr lewg ¼ykHkkfUor 
O;fDr;ksa½ ls lEcfU/kr tkudkjh laLFkk ds iathd``r@iz/kku dk;kZy; ij iznf’kZr djuh 
gksxhA 
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The Trust/ Society/Non–profit Company/Institution shall maintain 

accounts regularly and shall get these audited in accordance with 

the provision of section 12A(1) (b) of the Income–tax Act, 1961. 

Separate accounts in respect of each activity as specified in deed 

/ memorandum of association shall be maintained. A copy of such 

account shall be submitted to the Assessing Officer. A public 

notice of the activities carried on / to be carried on and the target 

group(s) (intended beneficiaries) shall be duly displayed at the 

Registered/Designated Office of the Organization. 
3- vk;dj vf/kfu;e] 1961 dh /kkjk 11¼4,½ ds vuqikyu esa mn~~ns’;ksa dh izkfIr ds fy, 

vkuq"kafxd@lka;ksfxd O;kikj ds ykHkksa rFkk vfHkykHkksa ds ys[ks vyx ls j[kus gksxsaA 

Separate accounts in respect of profits and gains of business incidental 

to the attainment of objects shall be maintained in compliance to section 

11(4A) of the Income-tax Act, 1961. 

4- U;kl@lkslk;Vh@vykHkdkjh dEiuh@laLFkku dks izR;sd o"kZ] vk;dj vf/kfu;e esa 
fu/kkZfjr le; lhek esa vk; dh fooj.kh izLrqr djuh gksxhA 

The Trust/Society/Non-profit Company/Institution should furnish a 

return of income every year within the time limit prescribed under the 

act. 

5- U;kl@lkslk;Vh@vykHkdkjh dEiuh@laLFkku foHkkx ds lkFk lHkh i=kpkj esa LFkkbZ [kkrk 
la[;k dk mYys[k djuk gksxkA 

The Trust/Society/Non-profit Company/Institution should quote the PAN 

in all its communications with the Department. 

6- vk;dj vf/kfu;e] 1961 dh /kkjk 12 , , ds v/khu bl iathdj.k ls nkunkrkvksa dks /kkjk 
80 th ds rgr~~ NwV vf/kdkj Lor% gh izkIr ugha gksxkA 

The registration u/s 12AA of the I.T. Act, 1961 does not automatically 

confer any right on the donors to claim deduction u/s 80G. 

7- bl izek.ki= dk fuos’k bR;kfn ds lEcU/k esa Vh-Mh-,l- dh dVkSrh ugha djus ds nkoksa ds 
fy, vk/kkj ds :Ik esa mi;ksx ugha fd;k tk ldsxkA 
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This certificate cannot be used as a basis for claiming non-deduction of 

tax at source in respect of investments etc. relating to the 

Trust/Society/Non-profit Company/Institution.” 

And copy of the order of Assessments order for the Assessment year 2003-04 

where   the assesee himself has accepted for the disallowances of capital 

Receipts and Expenditure  and subsequently was  reconstructed and further  

relied  on the order of the Hon’ble ITAT dated 13.09.2017 in ITA No. 

387/JP/2013 and relied  on the order of the Hon’ble ITAT  dated 28.04.2020 in 

ITA No 77/JP/2020 on relevant paras 11   and 14 which is reproduce as under:- 

“11. We have considered the rival contentions and perused the material 

available on record. The assessee trust has been granted registration u/s 

12AA.  The limited issue under consideration is whether such 

registration should be granted from the date of inception of the trust or 

from the first day of the financial year in which application seeking 

registration has been filed by the assessee trust.  In this case, the 

assessee trust was constituted on 9.07.1970 in exercise of the powers 

conferred by section 9 and 13 of the Rajasthan Urban Improvement Act, 

1959 and the application seeking registration was filed by the assessee 

trust on 28.05.2007 before the ld CIT, Kota along with a prayer seeking 

condonation for the delay in filing the application. In this regard, we 

refer to the relevant provisions of section 12A which read as under:  

“12A. (1) The provisions of section 11 and section 12 shall not apply in 

relation to the income of any trust or institution unless the following 

conditions are fulfilled, namely:— 

(a)   the person in receipt of the income has made an application for 

registration of the trust or institution in the prescribed form and in the 

prescribed manner to the Principal Commissioner or Commissioner 

before the 1st day of July, 1973, or before the expiry of a period of one 

year from the date of the creation of the trust or the establishment of the 

institution, whichever is later and such trust or institution is registered 

under section 12AA: 
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   Provided that where an application for registration of the trust or 

institution is made after the expiry of the period aforesaid, the provisions 

of sections 11 and 12 shall apply in relation to the income of such trust 

or institution,— 

(i)   from the date of the creation of the trust or the establishment of 

the institution if the Principal Commissioner or] Commissioner 

is, for reasons to be recorded in writing, satisfied that the person 

in receipt of the income was prevented from making the 

application before the expiry of the period
 
aforesaid for sufficient 

reasons; 

(ii)   from the 1st day of the financial year in which the application is 

made, if the Principal Commissioner or Commissioner is not so 

satisfied: 

   Provided further that the provisions of this clause shall not apply in 

relation to any application made on or after the 1st day of June, 2007” 

14.  Having said that, the question that arises for consideration is 

whether the ld CIT(E) while passing impugned order dated 28.08.2019 

has taken cognizance of the condonation application so filed by the 

assessee and whether any satisfaction has been recorded in this regard 

disposing off the said application.  On perusal of the impugned order, 

we find that ld CIT(E) has granted registration to the assessee trust as 

general public utility trust and has held that the provisions of Section 11 

& 12 of the Act shall apply with retrospective effect from 01.04.2007 i.e. 

from the first day of the financial year in which application for 

registration was filed by the assessee-trust. However, there is nothing in 

the said order which remotely suggest that he has taken cognizance of 

the condonation application so filed by the assessee trust and has stated 

his reasons as to why the explanation of the assessee seeking 

condonation in filing the application has been rejected.  The ld.CIT/DR 

has drawn our reference to the letter dated 14.02.2019 issued by the 

ITO (Hqrs) on behalf of ld CIT (E) wherein the ITO (Hqrs) has stated 

that “I am directed to inform you that as per the provisions of Income 

tax Act, retrospective effect/application of the provisions of section 

12AA of the said Act is not possible.”  We find that the said 
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communication dated 14.02.2019 is not clear at all.  It is not clear from 

the said communication as to whether the ld CIT(E) has examined the 

condonation application dated 28.05.2007 and explanation so furnished 

by the assessee trust for the delay in filing the application.  It is also not 

clear whether the ld CIT(E) has considered the law as applicable for 

application seeking registration filed before 1.06.2007 wherein the 

powers have been conferred on the ld CIT(E) for condonation of delay, 

or the amended law for application seeking registration filed on or after 

before 1.06.2007 wherein no such powers for condonation of delay have 

been conferred on the ld CIT(E). Even where it is assumed that the ld 

CIT(E) has taken cognizance of the assessee’s application and has 

applied the applicable law, the aforesaid communication doesn’t reflect 

the precise reasons as to why the explanation of the assessee seeking 

condonation of delay was not accepted.  At most, such communication 

reflects the conclusion and not the reasoning and thus, doesn’t satisfy 

the requirement of law which mandate the CIT(E) to specify the reasons 

in writing which helped him reach a conclusion that the explanation of 

the assessee seeking condonation is not acceptable.  Therefore, in 

absence of findings of the ld CIT(E), we are constrained in deciding the 

matter and deem it appropriate that the matter is remanded back to the 

file of the ld CIT(E) to examine and expeditiously adjudicate the matter 

relating to delay in filing the application seeking registration u/s 12AA 

and pass a speaking order as per law after providing reasonable 

opportunity to the assessee trust.”  

8.  The ld. AR of the assessee submitted that the penalty levied by the 

Assessing officer is not in accordance with law. The ld. AR of the assessee 

submitted the Hon’ble Supreme Court, vide order dated 12.10.2018 held that 

UIT, Kota is not exempted under section 10(20) of the Income Tax Act, 1961 

and reversed the judgment of the Hon’ble Rajasthan High Court and held that 

the benefit of section 12AA of the Income Tax Act, 1961 was also not allowed 

during the year under consideration as the assessee did not fulfil the conditions 

for applicability of Section 11 and 12 of the Income Tax Act, 1961. In view of 

the above, the income generated is to be taxed as per normal provisions as the 
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assessee did not possess any exemption for the year under consideration. 

Accordingly assessment was completed u/s 144 of the Act determining the 

assessed income at Rs. 43.68 lakhs and penalty proceedings u/s 271B were 

correctly initiated for violating the provisions of Section 44AB of the Act. 

9. The ld. AR for the assessee submitted that there was a reasonable cause 

for not getting account audited  and furnishing a report of such audit  as 

required under section 44AB of the Act. The ld. AR further submitted that the 

income of the assessee is not a business income and the  assessee is not doing 

any business  or profession, therefore, the  provisions of section 44AB is not 

applicable. The ld. AR of the assessee submitted that the assessee is not 

carrying out any business activity. The activities of the public welfare as 

carried on by the assessee are conducted from its own building.  The ld. AR for 

the assessee submitted that the assessee is a local authority and as per the 

judgment of the Hon’ble High Court of  Rajasthan bench at Jaipur, in the case 

of appeal filed by the assessee itself for the assessment year 2003-04 and 

assessment year 2004-05. The Hon’ble High Court  has allowed the appeals 

filed by the assessee and rendered the assessee exempt under section 10(20) of 

the IT Act. 

10. On the other hand, the ld. DR supported the order of the lower 

authorities. 

11. We have heard both the parties, perused materials available on record 

and gone through orders of the authorities below. We note that the assessee has 

committed the default for not maintaining the regular books of accounts as 

required U/s 44AA of the Act. The AO has imposed the penalty U/s 271B for 

not getting the books of accounts audited. It is pertinent to note that when the 

assessee did not maintain the regular books of account then the question of 

getting of books of accounts audited does not arise.  
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12. We are of the considered opinion that imposing penalty under section 

271B of the Act will be a fit case only for non compliance of notice. In the 

present case, the Assessing Officer erred in imposing penalty for not getting 

audit to account by the CA defined under section 288(2) of the Income Tax 

Act, 1961. The Assessing Officer erred in imposing penalty U/s 44AB of the IT 

Act, where the assessee’s contention are genuine. The ld. CIT(A) erred in not 

accepting the facts and submissions made before the Assessing Officer. The ld. 

CIT(A) erred in accepting the submissions made before him that Hon’ble 

Supreme Court order was passed after the ld. CIT(A) order. Further submitted 

that  the penalty order should be revived again.  

13.    We are considering the view of The Hon’ble Rajasthan High Court in the 

case of Bajrang Oil Mills vs. ITO, 295 ITR 314, relevant paras as under:- 

“55. In terms of law laid down by the Supreme Court, the penalty could 

not be levied for every venial and technical breach of procedural laws. 

In this connection, it may be apposite to draw attention to decision of 

Supreme Court in Hindustan Steel Ltd. v. State of Orissa [1972] 83 

ITR 26 where it was laid down that even if minimum penalty is 

prescribed, the authority competent to impose the penalty will be 

justified in refusing to impose penalty when there is a technical or venial 

breach of the provisions of the Act or where the breach flows from a 

bona fide belief that the offender is not liable to act in the manner 

prescribed by the statute. In our opinion, the aforesaid ratio in 

Hindustan Steel Ltd.’s case (supra) fully governs the facts of the present 

case and, therefore, the assessee was entitled to absolution from the 

liability to penalty under section 271B for noncompliance of section 

44AB. Failure to comply with the provisions of section 44AB can be 

directly related to a bona fide belief by the assessee that he was not 

liable to get his accounts audited under section 44AB looking to the 

different nature of receipts by him from the different activities.  



ITA No.  287 to 292/JP/2021 

Urban Improvement Trust   
11

56. For the same reason, raising a contest by taking a plausible stand as 

true construction of statute which may ultimately be not found correct in 

the given circumstances constitutes a reasonable cause due to which the 

assessee can be said to have failed to comply with requirement of 

section 44AB by not getting his accounts audited for the relevant 

assessment year. If that were not so, it will be deterrent to a taxpayer 

even to raise any plausible defence to contest his liabilities and 

obligations within the framework of statute itself. It will be altruist 

statement, that where the assessee succeeds in stand taken by him on 

construction of statute, no case will survive for levy of penalty. It is only 

where his contention fails on merit, and he is found in breach of a given 

provisions ultimately, question of consequence befalling for such 

noncompliance arises. In that view of the matter, the opportunity could 

have been given to the assessee to remove the defects in return by 

complying with the requirement of law so that his return became 

complete. On the return being complete, no penalty could otherwise 

have been levied, as no breach would survive. In other case where the 

compliance with section 44AB becomes redundant, due to completion of 

assessment, the question as to levy of penalty has to be considered in the 

light of provisions of statute, in the present case section 271B, read with 

section 273B. 

57. It may also be noticed that for the reason that the accounts are not 

audited where section 44AB is attracted it does not affect the proper 

computation of income in terms of provisions of Act of 1961 nor does it 

affect any claim to any deduction by the assessee under any provisions 

of the Act. In such event the breach remains a technical breach of the 

procedural requirement. The conduct of the assessee cannot be said to 

be lacking in bona fide or of gross negligence when he raised issue 

about the interpretation of a provision which had used multiple 

expressions, construction of which cannot be said to be self-evident but 

needed interpretorial (sic-interpretational) exercise. Because ultimately 

on construction of statute the stand taken by the assessee is found to be 

wrong, it does not become a case of ‘self-evident’ interpretation, 

impinging on conduct of assessee. Even in the absence of provisions like 

section 273B, which aptly governs the present case, the ratio of Supreme 
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Court decision in Hindustan Steel Ltd.’s case (supra), keeping in view 

the object of provisions of mischief it was intended to suppress.  

58. Therefore, levy of penalty in the aforesaid circumstances under 

section 271B for noncompliance of section 44AB regarding assessment 

year 1994-95 cannot be sustained.” 

14. It is further noted that the consequence of noncompliance with the 

requirement of furnishing of a valid return takes effect only after the assessee 

fails to remove the defects within the time allowed until the assessee has 

opportunity to remove such defects, the consequence of such failure to comply 

with such defects cannot follow. If no such report is submitted the question 

may not carry further as in that event the return itself becomes invalid and it 

becomes a case where it is to be deemed that the assessee has failed to submit 

any return which may lead to consequence of default in filing the return. 

Hence, it cannot be said that there is any failure on the part of the assessee to 

furnish the audit report u/s.44AB of the Act at the request of the ld. Assessing 

Officer. 

15. By placing reliance on the judgments of Rajasthan High Court in the 

case of Bajrang Oil Mills (supra), and identical case by the coordinate Bench 

in I.T.A. No.837/Mds/2017, we are inclined to delete the penalty levied u/s. 

271B of the Act and set aside the order passed by the NAFC. 

I.T.A No(s). 288 to 292/JP/2022 

(Assessment Year: 2005-06 to 2009-10) 

 

16. As the facts and the issues involved in the captioned appeals 

remain the same as were involved in the aforementioned appeal in ITA 

No. 287/JP/2021, therefore, our order therein passed shall apply 

mutatis mutandis for the purpose of disposal of the captioned appeals. 
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 In the result, the appeal of the assessee is allowed. 

Order pronounced in the open Court on 19/04/2022. 

Sd/-                                                                          Sd/- 

¼ jkBksM deys'k t;UrHkkbZ ½            ¼,l-lhrky{eh½  

(RATHOD KAMLESH JAYANTBHAI)         (Dr. S. Seethalashmi)   
ys[kk lnL; @Accountant Member                   U;kf;d lnL;@Judicial Member 

 
Tk;iqj@Jaipur   
fnukad@Dated:- 19 /04/2022. 
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